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O R D E R 

 

 This revision petition U/S 397 of the Code of Criminal Procedure has 

been preferred by the petitioner against the orders dated 12.9.2013 and 

16.9.2013 passed by the Learned Chief Judicial Magistrate, Sonitpur, Tezpur (for 

Judicial Magistrate 1
st

 Class, Sonitpur, Tezpur) in G.R. Case No. 2726/2012 

(arising out of Sootea P.S.Case No. 143/2012) in so far the same relates to 

extension of statutory period for investigation of the case and custody of the 

petitioner.   

By order dated 12.9.2013 while considering the application for bail dated 

12.9.2013 filed by the petitioner for release of the accused, Ajit Narzary the 

Learned Chief Judicial Magistrate, Sonitpur, Tezpur (for Judicial Magistrate 1
st

 

Class, Sonitpur, Tezpur), observed that since on 11.9.2013 the I/O of the case 

had prayed for adding certain sections of the Unlawful Activities Prevention 

(Amendment) Act, 2008 and for not releasing the accused on bail, the 

prosecution needs to be heard in the matter and fixed 16.9.2013 for hearing. By 

order dated 16.9.2013, the Learned Chief Judicial Magistrate (for Judicial 

Magistrate 1
st

 Class, Sonitpur, Tezpur), inter alia, rejected the bail application and 

in effect extended the period for investigation and custody u/s 43 D of the 

Unlawful Activities Prevention (Amendment) Act, 2008. 
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 The aforesaid order of extension of the period of investigation and 

custody is put to challenge by the revision petitioner on amongst, the grounds 

that the procedure established by law , that is, u/s 43 D of the Unlawful Activities 

(Prevention) Act, 1967 has not been followed in as much as, (i) the public 

prosecutor has not filed any report indicating the progress of the investigation 

and the reasons for which detention of the accused is required beyond the period 

of 90 days (ii) Investigating Officer had filed petition for extension of the 

detention period of the accused on 11.9.2013 , that is on the 91
st

 day (iii) 

application for extension of time  having been filed after the expiry of statutory 

period, the same was of no consequence (iv) the statutory period of detention of 

90 days in respect of the accused having been completed on  10.9.2013, the 

accused was entitled to be released on bail (v) the order rejecting the application 

for bail and in effect allowing extension of time for investigation and custody was 

passed without appreciating the ratio laid down by the Hon’ble Supreme Court 

in the case of Sayed Mohd. Ahmed Kazmi –vs- State (Crl Appeal Nos. 1695-

1697 of 2012 / SLP (Crl) Nos. 6965-6967 of 2012) dated 19
th

 October, 2012. 

  

 The facts of the case as narrated by the petitioner in the revision petition, 

in brief, is that on 13.12.2012 one Raju Das lodged an FIR stating that the owner 

of their tea estate had been shot dead by some assailants at Nagda Centre. The 

same was registered and numbered as Sootea P.S. Case No. 143/2012. 

Altogether about twenty persons were arrested in the course of investigation by 

the police. It has further been stated in the petition, that when Sri Ajit Narzary 

came to know that the police were also searching for him, he filed a petition in 

the Court of the Chief Judicial Magistrate, Sonitpur, Tezpur praying that his 

surrender may be accepted and he may be allowed to go on bail. The said 

petition was rejected and subsequently Sri Ajit Narzary was arrested and 

forwarded before the Court on 14.6.2013 and since 14.6.2013, Sri Ajit Narzary is 

in custody.  

 

 The petitioner has averred that on 11.9.2013 an application was filed by 

the Deputy Superintendent of Police, CID Assam praying for adding sections 

120B/326/307/427 IPC, R/W section 16/18/19/20 of the Unlawful Activities 

(Prevention) Amendment Act, 2008 and to extend the remand period on the 

ground that if the accused, Sri Ajit Narzary is allowed to be enlarged on bail there 

is likelihood that he would indulge in terrorist activities again as well as hamper in 

the investigation of the case by threatening the witnesses. 

  

It has been further stated that after completion of 92 days in custody, 
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application for grant of statutory bail to Sri Ajit Narzary was filed by the petitioner 

0n 12.9.2013. Both, the applications dated 11.9.2013 and 12.9.2013 were posted 

for hearing on 16.9.2013. On 16.9.2013 the Investigating Officer of the case filed 

another application praying that Test Identification Parade be allowed to be 

conducted as AB Constable 888 Motilal Tirkey, the PSO of the deceased who 

had sustained bullet injuries was now in a position to participate in the same.   

 

By order dated 16.9.2013, the prayer for adding sections 

120B/326/307/427 Indian Penal Code, R/W section 16/18/19/20 of the 

Unlawful Activities (Prevention) Amendment Act, 2008 and for conducting test 

identification parade were allowed by the Learned Chief Judicial Magistrate (for 

Judicial Magistrate 1
st

 Class, Sonitpur, Tezpur). Time for investigation and 

custody was extended u/s 43 D of the Unlawful Activities (Prevention) Act, 1967 

and application for releasing the accused, Sri Ajit Narzary on bail was rejected. 

 

While determining the question as to whether the order dated 16.9.2013 

extending the time for investigation and custody is sustainable or not, this Court 

is necessarily to deal with the issue as to whether the mandate prescribed under 

section 43 D of the Unlawful Activities (Prevention) Act, 1967 was followed and 

if not,  the consequences, thereof. 

 

I have perused the records and heard the Learned Counsel for the 

petitioner and the Learned Additional Public Prosecutor. 

 

Section 167 of the Cr. PC inter alia, provides that a Magistrate before 

whom an accused person is forwarded, may authorise the detention of the 

accused in such custody as such Magistrate thinks fit, for a term not exceeding 

fifteen days in the whole. Provided that no Magistrate shall authorise the 

detention of the accused person in custody under this paragraph for a total 

period exceeding, (i) ninety days, where the investigation relates to an offence 

punishable with death, imprisonment for life or imprisonment for a term of not 

less than ten years and (ii) sixty days, where the investigation relates to any other 

offence, and, on the expiry of the said period of ninety days, or sixty days, as the 

case may be, the accused person shall be released on bail if he is prepared to and 

does furnish bail. 

 

The application of the provision of Section 167 Cr.PC in a case involving 

offences punishable under the U.P. (P) Act, 1967 have been modified by 

enacting the Unlawful Activities (Prevention) Amendment Act 2008 whereby, 

amongst others, section 43 D has been inserted after section 43 of the Principal 
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Act, i.e. the Unlawful Activities (Prevention) Act, 1967.  

 

Relevant portion of Section 43 D of the U.P. (P) Act, 1967 reads as 

follows: 

(1)......... 

‘(2) Section 167 of the Code shall apply in relation to a case involving an 

offence punishable under this Act subject to the modification that in sub-

section (2), - 

(a) the references to "fifteen days", "ninety days" and "sixty days", wherever they 

occur, shall be construed as references to "thirty days", "ninety days" and 

"ninety days" respectively; and 

(b) after the proviso, the following provisos shall be inserted, namely: 

Provided further that, if it is not possible to complete the investigation within 

the said period of ninety days, the Court may if it is satisfied with the report of 

the Public Prosecutor indicating the progress of the investigation and the 

specific reasons for the detention of the accused beyond the said period of 

ninety days, extend the said period up to one hundred and eighty days: 

Provided also that if the police officer making the investigation under this Act, 

requests, for the purposes of investigation, for police custody from judicial 

custody of any person in judicial custody, he shall file an affidavit stating the 

reasons for doing so and shall also explain the delay, if any, for requesting 

such police custody." 

 

It may be mentioned herein that similar provisions for extension of 

statutory periods finds place in other statues also. For instance, section 36-A of 

the Narcotic Drugs and Psychotropic Substances Act, 1985 (NDPS Act) too, 

inter alia, provides for extension of the statutory period of one hundred and 

eighty days to that of one year on the report of the Public Prosecutor indicating 

the progress of the investigation and the specific reasons for the detention of the 

accused beyond the said period of one hundred and eighty days. 

 

Again, under section 20(4)(bb) of the Terrorist And Disruptive Activities 

(Prevention) Act, 1987 (TADA Act) the statutory period to complete the 

investigation is one hundred and eighty days and the same can to extended upto 

one year, on the report of the Public Prosecutor indicating the progress of the 

investigation and the specific reasons for the detention of the accused beyond the 

said period of one hundred and eighty days.  

 

Thus from the scheme of various Acts and that of the U.A (P) Act, 1967 
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it is clear that the statutory period for investigation for offences triable under the 

said Act is to be construed to be that which is provided for u/s 167 of the CrPC 

unless the same is extended by the Court under the relevant provision of the 

Special Act. The circumstances in which the said period can be extended as laid 

down in section 43 D of the U.A (P) Act, 1967 is that (i) prayer for extension of 

time is to be made before or at best on the date on which 90 days period expires 

(ii) the public prosecutor ought to file a report indicating the (a) progress of the 

investigation and (b) specifying the specific reasons for requiring detention of the 

accused beyond the said period of ninety days. 

  

In the case at hand, ninety days from the date of first remand of Sri Ajit 

Narzary, that is, from 12.6.2013 (Records of the G.R Case No. 2726/2012 reveals 

that the date of first remand was 12.6.2013) works out to be 9.9.2013. The 

application and/ or the letter addressed by the investigating officer to the Learned 

Chief Judicial Magistrate is dated 11.9.2013 and the same was taken up for 

consideration by the Learned Chief Judicial Magistrate on 11.9.2013 itself. Thus 

the contention of the petitioner that the application for extension of time was 

filed after the expiry of the period of ninety days is from a perusal of the record, 

found to be correct. To bring home the point as to the inconsequentiality of an 

application for extension which is filed after the statutory period of ninety days is 

over, the Learned Counsel for the petitioner relied upon the judgment of the 

Hon’ble Supreme Court in Sayed Mohd Ahmed Kazmi vs State (Crl Appeal Nos 

6965-6967 of 2012) delivered on 19.10.2012.  

 

The Hon’ble Supreme Court in paragraph 24 of the judgment in Sayed 

Mohd Ahmed Kazmi  (Supra) has held the order for extension of time with 

retrospective effect to be unsustainable and observed that the right of the 

Appellant in the said case, to the grant of statutory bail remained unaffected by 

the subsequent application for extension.  The facts of the said case, as revealed 

from the judgment is that one Sayed Mohd Ahmed Kazmi was arrested on 

6.3.2012 in connection with the FIR No. 4 of 2012 in respect of offences alleged 

to have been committed under various provisions of the IPC and the U.A.(P) 

Act. He was remanded on 7.3.2012. On 2.6.2012 before the expiry of the 

statutory period, the period of investigation and custody was extended by the 

Learned Chief Metropolitan Magistrate. The order of extension was challenged 

before the Additional Sessions Judge, Central-II, Delhi in C.R. No. 86 of 2012, 

who observed that the Learned Chief Metropolitan Magistrate did not have the 

competence to entertain the application for extension. This order of the 

Additional Sessions Judge, Central-II, Delhi was again a subject of challenge 

before the Hon’ble Delhi High Court. The matter of grant of bail to the accused 
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continued to be pending before the Additional Sessions Judge in view of the stay 

of the proceedings by the Hon’ble Delhi High Court. Subsequently after the stay 

was vacated, C.R. No. 86 of 2012 was finally decided by the Additional Sessions 

Judge, Central-II, Delhi on 17.7.2012 holding the custody of the accused to be 

illegal. An application for release of the accused on bail was moved on the same 

day before the Learned Chief Metropolitan Magistrate but inspite of the said 

order dated 17.7.2012, the accused was not released on bail. The State filed 

another application for extension of time on 18.7.2012 and the Learned Chief 

Metropolitan Magistrate by order dated 20.7.2012 extended the time for 

investigation and custody with retrospective effect from 2.6.2012. 

 

It is in the said factual backdrop that the Hon’ble Supreme Court held 

the extension of time with retrospective effect to be unsustainable and observed 

that the right of the Appellant in the said case, to the grant of statutory bail 

remained unaffected by the subsequent application for extension.  The 

submissions advanced by the Learned Counsel representing the accused-

Appellant in the said case to the effect that once the period of 90 days, as 

stipulated under section 167 (2)(a)(i) CrPC came to an end, the right of a person 

to be released on statutory bail commenced and could not be extinguished by a 

subsequent application for extension of the period of custody thus seemed to 

have been accepted by the Hon’ble Supreme Court.  

 

The next element to be scrutinized is whether the public prosecutor had 

filed a report indicating the progress of the investigation and specifying the 

specific reasons for which the detention of the accused beyond the said period of 

ninety days was required.  It is the contention of the petitioner that no such 

report was filed in the instant case. Learned Counsel for the petitioner submits 

that the order dated 16.9.2013 passed by the Learned Chief Judicial Magistrate is 

also silent about any report of the public prosecutor and the order is indicative of 

the fact that the Learned Chief Judicial Magistrate accepted the submission of the 

Public Prosecutor to the effect that non-forwarding of the application for further 

remand by the public prosecutor was merely a procedural defect. The Learned 

Chief Judicial Magistrate, on perusal of the case dairy, recorded that 

incriminating materials were found against Sri Ajit Narzary and concluded that 

there were reasonable grounds for extension of detention of the said accused.    

 

In order to ascertain whether any report of the public prosecutor as 

required under section 43 D of the U.A (P) Act, 1967 was at all filed, this Court 

had called for the record of the G.R Case 2726 of 2012 and on perusal of the 

same, no such report was found in the record. Thus it is clear that no report 
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under section 43 D of the U.A.(P) Act, 1967 was filed by the public prosecutor in 

the instant case. 

 

The crucial point therefore is whether in the absence of a report by the 

public prosecutor as envisaged u/s 43 D of the U.A (P) Act, 1967, the statutory 

period for investigation can be extended.   

 

The Hon’ble Supreme Court while discussing the provision of section 20 

(4) (bb) of the TADA Act in the case of Hitendra Vishnu Thakur –vs- State of 

Maharashtra reported in (1994) 4 SCC 602, in paragraph 22 of the judgment 

held that: 

“….  on a plain reading of Cl. (bb) of sub-sec. (4) of S. 20 point out that 

the legislature has provided for seeking extension of time for completion of 

investigation on a report of the public prosecutor. The legislature did not 

purposely leave it to an Investigating Officer to make an application for seeking 

extension of time from the Court. This provision is in tune with the legislative 

intent to have the investigations completed expeditiously and not to allow an 

accused to be kept in continued detention during unnecessary prolonged 

investigation at the whims of the police. The legislature expects that the 

investigation must be completed with utmost promptitudes but where it becomes 

necessary to seek some more time for completion of the investigation, the 

investigating agency must submit itself to the scrutiny of the public prosecutor in 

the first instance and satisfy him about the progress of the investigation and 

furnish reasons for seeking further custody of an accused. A public prosecutor is 

an important officer of the State Government and is appointed by the State under 

the Code of Criminal Procedure. He is not a part of the investigating agency. He 

is an independent statutory authority. The public prosecutor is expected to 

independently apply his mind to the request of the investigation agency before 

submitting a report to the Court for extension of time with a view to enable the 

investigating agency to complete the investigation. He is not merely a post office 

or a forwarding agency. A public prosecutor may or may not agree with the 

reasons given by the investigating officer for seeking extension of time and may 

find that the investigation had not progressed in the proper manner or that there 

has been unnecessary, deliberate or avoidable delay in completing the 

investigation. In that event, he may not submit any report to the Court under 

clause (bb) to seek extension of time. Thus for seeking extension of time under 

clause (bb), the public prosecutor after an independent application of his mind to 

the request of the investigating agency is required to make a report to the 

Designated Court indicating therein the progress of the investigation and 

disclosing justification for keeping the accused in further custody to enable the 
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investigating agency to complete the investigation. The public prosecutor may 

attach the request of the investigating officer along with his request or application 

and report, but his report, as envisaged under clause (bb), must disclose on the 

face of it, that he has applied his mind and was satisfied with the progress of the 

investigation and considered grant of further time to complete the investigation 

necessary. The use of the expression "on the report of the public prosecutor 

indicating the progress of the investigation and the specific reasons for the 

detention of the accused beyond the said period" as occurring in clause (bb) in 

sub-section (2) of Section 167 as amended by Section 20(4) are important and 

indicative of the legislative intent not to keep an accused in custody unreasonably 

and to grant extension only on the report of the public prosecutor. The report of 

the public prosecutor, therefore, is not merely a formality but a very vital report, 

because the consequence of its acceptance affects the liberty of an accused and it 

must, therefore, strictly comply with the requirements as contained in clause (bb). 

The request of an investigating officer for extension of time is no substitute for 

the report of the public prosecutor. Where either no report as is envisaged by 

clause (bb) is filed or the report filed by the public prosecutor is not accepted by 

the Designated Court, since the grant of extension of time under clause (bb) is 

neither a formality nor automatic, the necessary corollary would be that an 

accused would be entitled to seek bail and the Court "shall" release him on bail if 

he furnishes bail as required by the Designated Court. It is not merely the 

question of form in which the request for extension under clause (bb) is made 

but one of substance. The contents of the report to be submitted by the public 

prosecutor, after proper application of his mind, are designed to assist the 

Designated Court to independently decide whether or not extension should be 

granted in a given case. Keeping in view the consequences of the grant of 

extension i.e. keeping an accused in further custody, the Designated Court must 

be satisfied for the justification, from the report of the public prosecutor, to grant 

extension of time to complete the investigation…The Courts are expected to 

zealously safeguards his liberty. Clause (bb) has to be read and interpreted on its 

plain language without adding or substitution of any expression in it. We have 

already dealt with the importance of the report of the public prosecutor and 

emphasised that he is neither a 'post office of the investigating agency nor its 

'forwarding agency' but is charged with a statutory duty. He must apply his mind 

to the facts and circumstances of the case and his report must disclose on the face 

of it that he had applied his mind to the twin conditions contained in clause (bb) 

of sub-section (4) of Section 20. Since, the law requires him to submit the report 

as envisaged by the section; he must act in the manner as provided by the Section 

and in no other manner……”  
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The ratio in Hitendra Vishnu Thakur  (Supra) came to be reiterated in 

the case of Sanjay Dutt vs State of Maharashtra reported in (1994) 5 SCC 410, 

more so in the context of the indefeasible right of the accused to be released on 

bail in the context of section 20(4)(bb) of the TADA Act read with Section 

167(2)of the Code of Criminal Procedure, in default of completion of 

investigation and filing of the challan within the time allowed. 

 

A similar question arose before the Hon’ble Gauhati High Court in the 

matter of Shri Jayanandan Prasad and others –vs- State of Assam reported in 

2012 (2) GLD 19 (Gau) and the Hon’ble Court in the context of the NDPS Act, 

held in paragraph 7 of the judgment that “….the report of the public prosecutor is 

mandatory for the Court to entertain an application for extension of detention 

period upto one year….”. In view of the legal position laid down by the Hon’ble 

Supreme Court, the Hon’ble High Court was pleased to accept the bail prayer of 

the accused persons in the said case. 

 

From an appreciation of the provisions of law and in view of various 

judicial pronouncements as narrated hereinabove above, it is apparent that in the 

case at hand, not only was the letter/application of the Investigating Officer for 

not allowing the accused to be released on bail was filed in the Court on 

11.9.2013 , that is, after the expiry of the statutory period of ninety days but 

report of the public prosecutor indicating the progress of the investigation and 

specific reasons for praying for further detention of the accused beyond the said 

period of ninety days as required under the provisions of section 43 D of the 

U.A. (P) Act, 1967 was also not filed. In the absence of such a report of the 

public prosecutor, there was no occasion for the Learned Chief Judicial 

Magistrate (for Judicial Magistrate 1
st

 Class, Sonitpur, Tezpur) to judicially 

scrutinize such a report and apply its mind thereby vitiating the entire exercise.   

 

It can thus be safely concluded that without a report of the public 

prosecutor as envisaged under the provisions of section 43 D of the U.A (P) Act, 

1967, the Court cannot embark upon an exercise to ascertain whether the 

extension of time under the said provision ought to be allowed or not. In other 

words, report of the public prosecutor as provided for u/s 43 D of the U.A. (P) 

Act, 1967 is a pre-requisite before any determination of extension of time can be 

considered by the Court.  

 

Hence, in the light of the discussions hereinbefore, I am of the 

considered opinion that the order dated 16.9.2013 passed by the Learned Chief 

Judicial Magistrate, Sonitpur, Tezpur (for Judicial Magistrate First Class, Sonitpur, 
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Tezpur), in so far as it relates to, the extension of time for investigation and 

further detention of the accused beyond the statutory period, not being in 

accordance with the provisions of sub-section (2)(b) of Section 43 D of the U.A. 

(P) Act, 1967 is liable to be interfered with. The same is accordingly set aside.  

 

Consequently the accused, Sri Ajit Narzary is directed to be released on 

bail of Rs.1,00,000/- (One lakh only) with two sureties of like amount, (out of 

which one surety will be a government servant), to the satisfaction of the Chief 

Judicial Magistrate, Sonitpur, Tezpur and on further conditions that the accused 

shall (i) make himself available before the Investigating Officer as and when 

required (ii) not directly or indirectly make any inducement, threat or promise to 

any person connected with the case so as to dissuade him from disclosing such 

facts to the Court or to any other authority or tamper with evidence (iii) not leave 

the territory of Assam without prior permission and order of the Learned Chief 

Judicial Magistrate, Sonitpur, Tezpur and (iv) he shall keep the nearest police 

station informed about his whereabouts and about his movements and location. 

Revision petition is accordingly allowed. 

Let the records of the GR Case No. 2726 of 2012 be returned today 

itself. 

Let a copy of this order be forwarded to the Court of the Learned Chief 

Judicial Magistrate, Sonitpur, Tezpur immediately. 

 Records of the case be consigned to the record room. 

 Given under my hand and the seal of this Court on this 17
th

 day of 

September, 2013. 

   

    

      Additional Sessions Judge No. 2, 

                            Sonitpur, Tezpur. 


